
Public discussion on assisted death has
recently resurfaced in Canada. In 2009,
the controversial Bill C-384, An Act to

Amend the Criminal Code (Right to Die with
Dignity) was introduced in the House of Com-
mons. Although it was defeated on its second
reading, Bill C-384 sought to amend the Crimi-
nal Code to permit assisted suicide or euthanasia
for patients with terminal illnesses or severe
pain (physical or mental) that showed no
prospect of relief.1 In the autumn of the same
year, the Collège des médecins du Québec
expressed its support for euthanasia as an option
in appropriate end-of-life care.2 In September
2010, the province of Quebec held public hear-
ings to debate the issue of assisted death.3

Parallel to the debate over assisted death is a
discussion concerning the state of end-of-life
care in Canada; in particular, the discussion con-
cerning the ongoing and substantial disparities in
the delivery, content and accessibility of pallia-
tive care across the country. According to a 2010
report from the Canadian Senate, at least 70% of
Canadians “do not have access to palliative care”
and “of those that do have access, it is not equi-
table.”4 This is a particularly grim statistic when
we consider that more than 25% of the Canadian
population will be over the age of 65 by the year
2031.5 Seniors account for 75% of deaths per
year in Canada, and “almost 4 out of 5 people
over the age of 65 have one chronic disease and
about 70% have two or more progressive, life-
limiting conditions.”4

These two discussions overlap. On the con -
tinuum of care, the connections between unmet
needs or untreated symptoms and the desire for
hastened death are becoming increasingly clear.6

When a patient’s pain, suffering and distress are
addressed, his or her sense of well-being
improves.7 When a patient’s sense of well-being
improves, he or she may often have a change of
heart and show a strong will to live.8,9 This
 connection has helped highlight the importance
of advancing integrated end-of-life care — care
that addresses existential, psychological and
social sources of distress in addition to physical
sources of distress.10–12

Of key interest is the increasing evidence that

the worry of creating a burden for others is a fac-
tor that patients with life -threatening illnesses
weigh in their decisions to hasten their own
deaths.13–15 Logically then, feelings of being a bur-
den will partly be a function of the availability,
accessibility and content of end-of-life care. We
must therefore ask ourselves at what point will
we have fulfilled our duties with respect to the
provision of end-of-life care that we may move
into the realm of assisted death? Although there
is no simple answer, based on the 70% figure
cited in the Senate report, we can bluntly state
that Canada is currently nowhere near such a
threshold. The equalization of palliative care
must occur before assisted suicide can be legal-
ized. If this is not the case, there is a risk that a
patient’s request for assisted death will lack con-
sent because of the absence of meaningful choice
with respect to the relief of pain and distress.16

From the perspective of the rights of the
patient, the connection between these two issues
is also reflected in the tension between a
patient’s right to end-of-life care and his or her
right to die. As argued by Frank Brennan,
because there will always be a proportion of
patients requesting euthanasia on the basis of
unmet needs, “patients would be better served by
asserting a right to palliative care” before “any
discussion about euthanasia.”17

Brennan has explored the possibility of a
human right to palliative care under existing
international human rights agreements, particu-
larly those concerning the rights to security,
health and dignity. For example, a right to pallia-
tive care could be argued to fall under the United
Nations’ Universal Declaration of Human
Rights, specifically articles 1 and 25, which
guarantee the right to security in the event of
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sickness, disability or old age and recognize that
all human beings are born free and equal in dig-
nity and human rights.18

The international commitment that appears to
provide the most direct recognition of a human
right to palliative care is article 12 of the Interna-
tional Covenant on Economic, Social and Cul-
tural Rights.19,20 It reads,

1. The States Parties to the present Covenant recognize
the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health.
2. The steps to be taken by the States Parties to the
present Covenant to achieve the full realization of this
right shall include those necessary for: ...
(d) The creation of conditions which would assure to
all medical service and medical attention in the event
of sickness.

Article 12 does not guarantee a right to the
highest standard of health; instead, it recognizes
only what is attainable by the particular state. Fur-
thermore, although Canada is a signatory to this
covenant, Canada relies on its existing legislation,
policies and programs to fulfill its international
commitments to human rights. Thus, enforcing a
right to palliative care in Canada ultimately
depends on recourse to domestic legal tools like
the Canadian Charter of Rights and Freedoms.21

However, there is a presumption that Canadian
law conforms to international law.22 Thus, if
Canada wishes to legislatively sidestep its interna-
tional commitments, it must do so explicitly.

To return to the initial question: What is the
threshold that will allow us to move from end-
of-life care towards assisted death? Legally, it
would appear that this threshold must be ascer-
tained with reference to Canada’s commitment
to realize the patient’s right to enjoy the highest
attainable standard of health. If assisted death is
legalized without first addressing equalized
access to palliative care for all Canadians, then
assisted death will bypass the commitment to
Canadians’ right to the highest attainable stan-
dard of health and will pre-empt the opportunity
for Canadians to realize that right.

The decisions surrounding our policies on
health care must be considered in the broader

context of the express commitments and aspira-
tions that we have made as a country. If our tax
dollars fall short of providing integrated  end-of-
life care to all Canadians equally, then our legis-
lators ought to acknowledge and incorporate that
fact before moving forward with the legalization
of assisted death.

References
1. Bill C-384, An act to amend the Criminal Code (right to die with

dignity), 2d Sess., 38th Parl., 2008 (defeated on second reading).
2. Collège des médecins du Québec. Physicians, appropriate care

and the debate on euthanasia, a reflection. Québec (QC): The
College; 2009.

3. National Assembly, Select Committee on dying with dignity.
Consultation document. Québec (QC): Committees Secretariat
of the National Assembly of Québec; 2010.

4. Carstairs S. Raising the bar: a roadmap of palliative care in
Canada. Ottawa (ON): The Senate of Canada; 2010.

5. Turcotte M, Schellenberg G. A portrait of seniors in Canada.
Ottawa (ON): Statistics Canada; 2006. Report no. 89-519-XIE.

6. Hudson PL. Desire for hastened death in patients with advanced
disease and the evidence base of clinical guidelines: a systematic
review. Palliat Med 2006;20:693-701.

7. Chochinov HM, Hack T, Hassard T, et al. Understanding the will
to live in patients nearing death. Psychosomatics 2005;46:7-10.

8. Chochinov HM, Tataryn D, Clinch JJ, et al. Will to live in the
terminally ill. Lancet 1999;354:816-9.

9. Materstvedt LJ, Clark D, Ellershaw J, et al. Euthanasia and
physician-assisted suicide: a view from an EAPC Ethics Task
Force. Palliat Med 2003;17:97-101.

10. Chochinov HM. Dying dignity and new horizons in palliative
end-of-life care. CA Cancer J Clin 2006;56:84-103.

11. Mount B,  Kearney M. Healing and palliative care: charting our
way forward. Palliat Med 2003;17:657-8.

12. Hutchinson TA, Hutchinson N, Arnaert A. Whole person care:
encompassing the two faces of medicine CMAJ 2009;180:845-6.

13. McPherson CJ. Feeling like a burden to others: a systematic
review focusing on the end of life. Palliat Med 2007;21:115-28.

14. Chochinov HM, Kristjanson LJ, Hack TF, et al. Burden to others
and the terminally ill. J Pain Symptom Manage 2007;34:463-71. 

15. Wilson KG, Curran D, McPherson CJ. A burden to others: a
common source of distress for the terminally ill. Cogn Behav
Ther 2005;34:115-23.

16. Shariff MJ. The dying need proper care before we settle assisted
suicide. Lawyers Weekly 2010;30:5-6.

17. Brennan F. Is there a right to palliative care? Civil Lib 2005; 200:
14-8.

18. Brennan F. Palliative care as an international human hight. J
Pain Symptom Manage 2007;33:494-9.

19. UN Committee on Economic, Social and Cultural Rights. The
right to the highest attainable standard of health. Committee on
Economic, Social and Cultural Rights 22d Sess. (2000) General
Comment 14. UN Doc. E/C.12/2000.

20. Gwyther L, Brennan F, Harding R. Advancing palliative care as
a  human right. J Pain Symptom Manage 2009;38:767-74.

21. Henteleff Y, Shariff MJ, MacPherson DL. Palliative care: An
enforceable Canadian human right? McGill J Health Law 2011.

22. Baker v. Canada (Minister of Citizenship and Immigration),
[1999] 2 S.C.R. 817.

Affiliation: Mary Shariff is assistant professor, Faculty of
Law, University of Manitoba, Winnipeg, Man.

Commentary

2 CMAJ


