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Legal ambiguities surround authority to make end-of-life
decisions
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the Supreme Court of British Columbia
(www.canlii.org/en/bc/bcsc/doc/2008
/2008bcsc318/2008bcsc318.html).
Ontario’s Superior Court ruled the
same year that the decision to withdraw
or withhold life support is inherently a
medical one “within the sole purview
of a patient’s doctor,” and that “consent
is not needed for the doctors to make
use of their professional judgment and
discretion to cease treatment or give
only palliative care” (www.canlii.org
/en/on/onsc/doc/2008/2008canlii49154
/2008canlii49154.html).
The court failed, however, to consider
the province’s Health Care Consent Act,
which includes a definition of “treatment” that “may, in addition, provide for
the withholding or withdrawal of treatment in light of the person’s current
health condition” (www.e-laws.gov.on
.ca/html/statutes/english/elaws_statutes
_96h02_e.htm).
In other cases, Canadian courts have
also rejected the notion that end-of-life
decisions fall entirely within the unilateral purview of doctors.
In 1998, Manitoba’s Court of
Queen’s Bench indicated that there is a
need for independent review of such
decisions before a physician pulls the
plug as a mechanism for protecting and
reassuring patients and their families
(www.canlii.org/en/on/onsc/doc/2011
/2011onsc1500/2011onsc1500.html).
The same court asserted in allowing
an injunction to prevent doctors from
removing a patient from a ventilator in
2008 that “physical contact with the
patient’s body” is one of the “crucial
circumstances requiring consent,” and
that “the removal of the ventilator probably involves some interaction with the
plaintiff’s body” (www.canlii.org/en
/mb/mbqb/doc/2008/2008mbqb49/2008
mbqb49.html).
The case law is ambiguous, in part,
because very few end-of-life disputes
ever make it to trial, Handelman says.
“The patients almost always die before
the hearing takes place.”
Ontario’s Consent and Capacity
Board provides a relatively quick and
inexpensive mediation process that will
likely disappear if doctors are granted
the unilateral authority to withdraw or
withhold treatment at end-of-life, he
adds. “It’s forcing families into a corner,
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and wasting resources with the delay of
getting in front of a judge.”
Physicians and ethicists are also
divided over how to balance medical
benefit with a patient’s wishes and
beliefs in determining their best interest.
“It’s reasonable for there to be
increased legal recognition that there’s
a standard of care, in which some treatments are options and some are not,”
explains Dr. Laura Hawryluck, medical
advisor to Ontario’s critical care secretariat. “No doctor wants to feel they’re
responsible for adding to the suffering
of someone who is already in a difficult
situation.”
But allowing doctors to bypass the
Consent and Capacity Board is “maybe
too easy an out” from having to work
through uncomfortable decisions with
patients and their families, says Dr.
Ellen Tsai, a pediatric interventionist at
Kingston General Hospital in Kingston,
Ontario. “We don’t have to live with the
decisions. If I take someone off the ven-

tilator and they die, I go on and continue
my work. For that family, however, how
do they come to terms with that?”
Some physicians may still seek
consent from patients or their families,
or try to weigh their patients’ wishes
and beliefs in making decisions to
withhold or withdraw treatments, but
such consideration would be entirely
at the individual physician’s discretion
and would vary from doctor to doctor,
says Rhonda Wiebe, cochair of the
Council of Canadians with Disabilities
end-of-life ethics committee.
Moreover, “some decisions have to
be made really quickly and a physician
may have to eyeball someone and make
a decisions in a matter of hours,” forcing even those with the best of intentions to momentarily overlook such
considerations, or even their own nonmedical biases against continuing care,
Wiebe adds. — Lauren Vogel, CMAJ
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Editor’s note: Fourteenth of a series on end-of-life care
Part I: Preparing for the inevitable (www.cmaj.ca/lookup/doi/10.1503/cmaj.109-3704)
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Part IV: Tools help patients tackle tough choices for end-of-life care
(www.cmaj.ca/lookup/doi/10.1503/cmaj.109-3750)
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Part VI: Access to palliative care varies widely across Canada
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Part VII: Framework urges physicians to proceed with caution on palliative
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Part XI: Providing palliative care to the homeless
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Part XII: England examines funding options for end-of-life care
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Part XIII: Paramedic program reducing emergency room congestion
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